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ISSUE ALERT

Related issues have been raised in the following two cases:
A160
C250

860217

Is UTA's 70 acres of land presently not in use
exempt from ad valorem property taxation under
Utah Constitution Article XIII sec.2 or is it
subject to tax under sec.11-20-55? Salt Lake
County v. Tax Commission, at issue 7-29-86.

A160
C250

860580

Are parcels of land legally owned by Utah State
Retirement Fund, an independent state agency,
exempt from ad valorem tax under Article XIII,
sec.2 of the Utah Constitution and sec.59-2-1
(now 59-2-1101)? Utah State Retirement Office
v. Salt Lake County, at issue 8-5-87.
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JURISDICTION OF THE COURT
This Court has jurisdiction of this appeal pursuant to Rule
3(a) of the Rules of the Utah Supreme Court.

This is an appeal

from Summary Judgment Decision of the Honorable James S. Sawaya of
the

Third

Judicial

District

Court

of

Salt Lake County dated

October 6, 1986.

NATURE OF THE PROCEEDINGS BELOW
This proceeding was commenced when Appellant filed this law
suit seeking a refund from Respondents of a sum of One Hundred
Fifty Two Thousand

Two Hundred Fifty Eight and 61/100 Dollars

($152,258.61) of property taxes which had been paid to Respondents
under protest.
Each of the parties filed a Motion for Summary Judgment,
and Judge Sawaya denied the Summary Judgment of the Appellants and
granted the Summary Judgment in favor of Respondents.

This appeal

is from that final order.

STATEMENT OF ISSUES PRESENTED ON APPEAL
The primary issue in this case is whether certain parcels
of real property owned by the Utah State Retirement Fund, an
independent

state agency, are exempt from ad valorem property

taxes.

STATEMENT OF THE CASE
The Utah State Legislature has created, by statute, several
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public retirement systems, including separate systems for fireman,
judges, public safety and other public employees. In doing so, the
Legislature, by statute, created a trust fund to handle and invest
the funds, made the Utah State Retirement Board the trustees to
control the custody, management and investment of the funds, and
provided for the creation of the Utah State Retirement Office to
handle the day to day administrative matters for the trustees and
the fund, with an executive officer designated to exercise the
powers and perform the duties of the Retirement Board acting as
trustee of the fund.

The Trustees are permitted to merge the

funds of the seperate

systems for purposes of investment and

administrative

efficiency

division of efforts.

and

to

prevent

a

splintering

and

The merged investments of all of the systems

are normally referred to as the Utah State Retirement Fund.
Acting on behalf of the fund and using monies from the
fund, the trustees have invested

in numerous parcels of real

property as well as interest bearing accounts and other securities
and

investments.

The

real

property

properties and undeveloped land.

consists of both income

The fund is authorized to invest

up to 15?5 of the book value of the investment portfolio into real
estate.

The statute provides that "Buildings may be purchased or

land acquired and new buildings constructed."

Section 49-9-12

[l][m], Utah Code Annotated, 1953, as amended.

(The statutes

relating to the Utah State Retirement Systems and to ad valorem
property

taxes

were

all

recodified

by

the

19#7

Utah

State

Legislature and therefore, the present statutes are very similar
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but have been renumbered. However, all references in this brief
are to the former statute numbers since those were the statutes
that were in effect during the tax years in question.)
When undeveloped land is purchased by the fund, it is held
with a view to either future development of the land or sale of
the land at prices which may have appreciated since the time of
purchase.

During the time it is being held, it may be leased to

individuals or firms for agricultural purposes, and if the land is
used by those individuals or firms for agricultural purposes, "in
connection with a business conducted

for profit" they may be

subject to the privilege tax imposed by Section 59-13-73, Utah
Code Annotated, 1953, as amended. That privilege tax, if imposed,
"shall be in the same amount and to the same extent as the ad
valorem property tax would be if the possessor or user were the
owner thereof."
amended.

Section 59-13-74, Utah Code Annotated, 1953, as

Therefore, if the privilege tax is imposed, there is no

loss of revenue to the governmental units, but instead the only
difference is that the tax is imposed on the user of the property
rather than the owner of the property.
When income producing property is purchased by the fund, it
is held with a view to the income it will currently produce as
well as the possible later sale of the property at prices which
have hopefully appreciated since the time of purchase.
time

income

producing

properties

are

held,

they

During the
are

almost

uniformly leased to individuals or firms for use "in connection
with a business conducted for profit," and are therefore subject

- 3 -

to the privilege tax upon the tenant at the same rates as if the
property tax were imposed on the owner of the land (the fund), and
again, if the privilege tax on the property is paid, there is no
loss of revenue to the governmental units.
In addition, there are some parcels of property, primarily
vacant land, which are owned by the fund but are not leased to the
type

of user that uses those properties in connection with a

business conducted for profit, and thus the privilege tax is not
incurred.

It

would

only

be

on this

small' portion

of the

properties that the governmental units would lose any revenues.
The monies which are contained in the fund have come from
numerous sources, and not just from the State of Utah. A portion
of the funds has come from the State of Utah as the employer's
share of the retirement costs for its employees, but funds have
also

come

from

each

of the

towns, cities, counties, school

districts, colleges, universities, sewer districts, libraries and
every other

"political

subdivision" within the State of Utah.

Also, contributions are made to the fund by the employees of each
of those political subdivisions eligible to participate in the
plan.

Therefore, while the monies in the fund are there for a

valid and beneficial public purpose, they do not directly belong
to the State of Utah or to any of the cities, counties, school
districts or other political subdivisions which use the Retirement
Fund for the benefit of its employees, except that the Retirement
Fund, as a statutorily created "independent state agency," is also
a "political subdivision" of the state.

- 4-

Section 49-10-6 (4), Utah

Code Annotated, 1953, as amended.

Likewise, the funds do not

directly belong to the employees, although some employers withhold
a portion of the total retirement contribution from the paychecks
of each employee.

Therefore, the funds are held "in trust" by an

"independent state agency" to help provide "economy and efficiency
in the public service by furnishing an orderly means whereby such
employees who have become aged or otherwise incapacitated may
without hardship or prejudice be retired from active service by
their employer."

(Utah Code Annotated, Section 49-10-2).

At the annual May Tax Sale in May of 1935» the Respondents
threatened to sell numerous properties belonging to the Appellant,
whereupon the Appellant paid to the Respondents, under protest, a
sum of One Hundred Fifty Two Thousand Two Hundred Fifty Eight and
61/100 Dollars ($152,253.61).

Appellant then filed this law suit

seeking a refund from Respondents of the amount of taxes paid
under protest.
Each of the parties filed a Motion for Summary Judgment,
and the Honorable James S. Sawaya granted a Summary Judgment in
favor

of

Respondents,

and

this

Appeal

is from

that

Summary

Judgment.

SUMMARY OF ARGUMENTS
The Utah State Retirement Office is an independent state
agency (Section 49-9-2, U.C.A.) and a political subdivision of the
State of Utah (Section 49-10-6(4) U.C.A.).

The Retirement Office

holds title to real properties and other investments in the name
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of the Utah State Retirement Fund.

Article XIII, Section 2 of the

Utah State Constitution, and Section 59-2-1, U.C.A. exempt from ad
valorem

property taxes the real property of the state, school

districts,

public

libraries,

counties, cities, towns, special

districts, and all other political subdivisions of the state.

It

is, therefore, the position of the Appellant that those properties
are exempt from taxes based upon the ownership of those properties
by a political subdivision of the State of Utah.
While

the

use

of the

properties

is the

test for tax

exemption based upon religious, charitable or educational purposes,

the

test

for

the

exemption

for

properties

owned

by

governmental entities and political subdivisions is the ownership
of the properties.

In fact, those properties are presumed to be

exempt from taxes, rather than being presumed to be taxable.
Further, the

Court

below

did not have any

substantial

evidence from which it could rule that the properties were not
eligible for the presumed exemption from property taxes.

ARGUMENT
POINT I
PARCELS OF REAL PROPERTY OWNED BY THE UTAH
STATE RETIREMENT FUND ARE EXEMPT FROM AD
VALOREM PROPERTY TAXES
A.

THE PROPERTIES ARE OWNED BY AN INDEPENDENT STATE AGENCY
AND ARE EXEMPT FROM AD VALOREM PROPERTY TAXES.

The Utah State Employees Retirement Fund has been created
by the Utah Legislature for the custody, management and investment
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of the funds for the Utah State Retirement System, which is really
four separate systems, (firemen, judges, public safety and public
employees) and is governed by the Board of Trustees (consisting of
the members of the Utah State Retirement Board) with an office of
personnel to carry out the decisions and determinations of the
Trustees, and that office of personnel is called the Utah State
Retirement

Office.

The

statutes

setting

forth

those

various

functions are set forth below:
Section 49-10-7, Utah Code Annotated, 1953, as amended,
provides:
A retirement system is hereby created for employees of
The State of Utah, its educational institutions and its
political subdivisions . . . which shall be known as the
Utah State Retirement System. (Emphasis added)
Section 49-10-8, Utah Code Annotated, 1953, as amended,
provides:
A fund is hereby created and established to be known as
the Utah state employees' retirement fund which shall be
deemed to be a trust fund created solely for the purpose
of paying the benefits herein provided and the costs of
administering this act . . . The Utah state retirement
board shall serve as trustee of the fund.
Custody,
management and investment of the fund shall be as set
forth in the Utah State Retirement Office Act .
(Emphasis added)
Section 49-10-9, Utah Code Annotated, 1953, as amended,
provides:
The retirement system and retirement fund shall be
administered by the Utah state retirement office . . .
The Retirement Board through its executive officer shall
exercise the powers and perform the duties conferred on
it by this act . . .
Section 49-9-2, Utah Code Annotated, 1953, as amended,
provides in part:
A state retirement office is hereby created to administer the state retirement systems and to perform such
other functions as are assigned to it by legislative
enactment.
This office shall be known as "The Utah
- 7 -

State Retirement Office." . . . The retirement office
shall be an independent state agency and not a division
within any other department. It shall be subject to the
usual legislative and executive department controls.
The retirement office shall be housed at the seat of the
Utah State government. (Emphasis added)
When the above statutes are reviewed in para materia, it is
submitted that for the purposes of the issues involved in this
proceeding there is no substantive distinction between the legal
attributes of the Utah State Retirement Fund, Retirement Board,
trustees, retirement systems or retirement office, i.e., if the
properties owned by any of those entities would be exempt from ad
valorem property taxes, then said properties would be exempt from
such taxes regardless of which entity actually held the title to
the property.

Conversely, if the properties are subject to such

taxes, then it is still not material, to the issues involved here,
which

of

those

entities

holds

the

title

to

the

property.

Therefore, since the deeds to the properties in question have been
placed

in

the

name

of the

Utah

State

Retirement

Fund, for

convenience purposes, the entity will be referred to herein as
"the

Fund,"

attributes

and
of

it is presumed and

submitted

that the legal

any of the entities is possessed

by the other

entities.
Article XIII, Section 2, of the Utah State Constitution, as
amended effective January 1, 1933, provides in relevant part:
1.

All tangible property in the state, not exempt under
the laws of the United States, or under this Constitution, shall be taxed at a uniform and equal rate in
proportion to its value, to be ascertained as provided
by law.

2.

The following are property tax exemptions:
- 8 -

(a)

The property of the state, school districts, and
public libraries;

(b)

The property of counties, cities, towns, special
districts, and all other political subdivisions of
the state, except that to the extent and in the
manner provided by the Legislature property of a
county, city, town, special district or other
political subdivision of the state located outside
of its geographic boundaries as defined by law may
be subject to the ad valorem property tax;"
(Emphasis added)

Section

59-2-1, Utah Code Annotated, 1953, as amended,

provides in relevant part:
"1.

This

The following property is exempt from taxation:
(a)

property of the
public libraries;

(b)

property exempt under the laws of the United
States, the property of countries, cities, towns,
special districts, and all other political subdivisions of the state; (Emphasis added)

exemption

from

ad

valorem

state,

taxes

school

provided

districts, and

by

the

Utah

Constitution and implemented by the above statute is absolute.
The exemption is not related in any manner to the use which is
made of the property.

The Utah Supreme Court, in Springville v.

Johnson, 10 Utah 351, 37 Pac. 577, held that the exemption from
taxes for property owned by a governmental entity is based solely
upon the ownership of the property and not upon its use.

(This

exemption for governmental ownership must be distinguished from
the exemption for Property owned by a nonprofit entity which is
used for religious, charitable or educational purposes where "use"
of

the

property

is

the

determining

factor.)

Thus,

if the

properties in question are deemed to be owned by the State or any
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of its political subdivisions, there can be no question regarding
the exemption from taxes of the properties—they are exempt.
In this case, we have real property being held in a trust,
administered by trustees, with the use of the trust funds being
defined by statute for the use and benefit of certain beneficiaries.
County

In that regard, it is very similar to the case of Duchesne
v.

State Tax Commission, 104 Utah 36$, 140 P.2d 335,

wherein the Utah Supreme Court reviewed

the tax exemption of

certain lands held by the state as trustee for the State School
Fund.

The issues in that

case were stated by the Court as

follows:
M

The Commission contends that under the provisions of
Section 2 of Article 13, of the State Constitution, and
of Section 80-2-1, U.C.A. 1943 (R.S.U. 1933), the lands
in question being property of the state, are exempt from
taxation. The county argues that the exemptions therein
provided apply only to property which the state acquires
and holds for the benefit of the public, that is, in its
political or government capacity, and do not apply to
property which the state acquires and holds as a result
of an economic or business venture, or as an express
trust for a specific purpose and not for the public
generally that is, in what is generally called a private
or proprietary capacity. The trial court upheld the
county's construction."
The Utah Supreme Court, however, in that case, reversed the
District Court and held that even though the funds within the
trust fund were not held exclusively for the use of the state but
would

also

benefit

members

of the

public, nevertheless, the

properties were still "property of this state" for purposes of the
tax exemption provisions, and thus were exempt from ad valorem
property taxes.

At page 341 of its opinion, the Court said:

"The case most nearly in point, both in fact situation
- 10 -

and law questions involved, with the one at bar, is
State v. Board of Commissioners of Beadle County, 53
S.D. 609, 222 N.W. 5^3, 536. The situation is that the
state, under a constitutional amendment permitting it,
had engaged in the business of making rural credit loans
secured by mortgages. A number of these mortgages had
been foreclosed, and the commissioners of one of the
counties of the state were contending that such land
must remain taxable, even after mortgage foreclosure,
because it was not gotten by the state in the exercise
of its governmental function. There was also urged as
an alternative contention, that the state was not the
beneficial owner, because it held that land in trust,
for the purpose of retiring the bonds issued to raise
money for rural credit loans. In regard to this second
proposition, the Court said, "it is undoubtedly true
that a provision exempting state-owned property from
taxation will not be held to exempt property to which
the state holds mere legal title under circumstances
such that the real beneficial interest is in third
persons." Deciding that question, the court says: "if
a tract of foreclosed land, or the proceeds thereof, is
applied in payment of rural credit bonds, the bondholder
is benefited in the sense that its outstanding general
faith and credit obligations are pro tanto reduced. We
are therefore of the opinion that, even upon the
assumption that the title of the state to the real
estate in question Lor the proceeds thereof] is a trust
title to enable said real estate or the proceeds thereof
to be applied in payment of rural credit bonds, the
performance of such trust would benefit the trustee
equally with the beneficiary, and the trust would not be
of such a nature as in and of itself to prevent the
property from being tax exempt as state-owned property
" T" (Emphasis added)
The Utah Supreme Court then concluded:
"Since the constitution created the state solely for
governmental purposes, any right, duty or obligation it
imposes upon the state, must ipso facto be a governmental one. Here the trusteeship of the fund was vested in
the state by the Enabling Act as a condition of
statehood, as a condition to the right of the state to
be born, and imposed upon the state at its birth by the
instrument of its creation as a condition of its life as
a government. It must therefore be held by the state in
a governmental capacity. It therefore comes within the
constitutional exemption from taxation as property of
the state." (Emphasis added)
In

the

Duchesne

County

case,

- 11 -

supra,

Justice

Wolfe,

McDonough

and

Wade

each

wrote

contained at pages 343-344.

concurring

opinions

which

are

Justice Wolfe stated:

"The basis of my concurrence is that lands, title to
which is acquired by the state by foreclosure of
mortgage or conveyance for extinguishment of a debt for
money loaned from the State School Fund, are exempt from
taxation because they are within the meaning of the
words "property ***, of the State11 as used in Sec 2 of
Art- 13 of our Constitution." (Emphasis added)
Justice McDonough stated:
"I concur in the order reversing the judgment. I do so
on the ground that the Constitution of the State of Utah
provides that "the property *** of the state *** shall
be exempt from taxation." Land, the title to which is
acquired by the state, by foreclosure or grant, is
property of the state. The framers of the constitution
did not expressly or by implication limit the exemption
of state property to that acquired in any particular
manner or for any particular purpose.
Therefore, we
need inquire no further, in determining the taxability
of these lands, than to find whose property they are.
Finding that they are the property of the state requires
a declaration that they are exempt from taxation."
(Emphasis added)
Justice Wade stated:
"I concur in the result on the ground that this is the
kind of property that was intended under our constitution and statutory provision to be exempt from taxation,
it being held in trust for the benefit of the schools,
and it is immaterial whether it is held in a governmental or proprietary capacity, and whether it was once
subject to taxation or notT^ (Emphasis added)
The case at hand is very similar in legal principal to the
Duchesne County case, supra.

The statute, Section 49-9-2, U.C.A.,

supra, specifically states that the retirement office is to be an
"independent

state

agency."

The Consitution and the statute

specifically exempt property of the State, and that includes the
properties of the Utah State Retirement Office or Fund as an
"independent state agency."
- 12 -

Further, Section 49-10-6 (4) Utah Code Annotated, 1953, as
amended, defines the term "Political subdivision" for purposes of
eligibility for participation in the retirement programs as:
"'Political subdivision' means any political subdivision
of the state, including but not limited to, cities,
towns, counties, and school districts . . . The term
includes . . . authorities created by the legislature or
by local governments . . . It includes the Utah state
retirement office . ."
Therefore, the statutes of this state which have been duly
passed by the legislature and signed into law by the Governor,
declare that the Utah State Retirement office is an "independent
state agency" and is a "political subdivision" of the State of
Utah.

Those statutes place the Utah State Retirement office in

exactly

the

same

category

as

cities, towns, counties, sewer

districts, transit districts, and water districts, all of which
are political subdivisions of the State of Utah and all of which
own property that is exempt from ad valorem property taxes.
In previous hearings before the Salt Lake County Board of
Equalization and the Utah State Tax Commission, attempts were made
to

raise

as

an

issue

a

prior

case, Hansen, vs. Utah State

Retirement Board, 652 P. 2d 1332, wherein the Answer to the Complaint which was filed with the Court by the Utah State Retirement
Fund denied that the Fund is a state agency.
failed

to

perceive

the

distinction

between

However, Respondent
a regular

"state

agency" such as the Tax Commission or Department of Transportation
from an "independent state agency" which must act through a Board
of Trustees independent of excessive or undue interference from
differing or changing political forces or philosophies.
- 13 -

Thus,

regular "state agencies" will undergo certain change in direction
with a change in elected representatives, but "independent state
agencies" administered by a Board of Trustees with individual and
personal

fiduciary

responsibilities have a need for constancy

without regard to which elected representatives or which political
party may be in office at any particular time.
Thus, in the Hansen case, supra, when the Fund denied that
it was a "state agency," it was not attempting to say that it does
not have any relationship to the State of Utah. Rather, the issue
in that case was whether the Constitution of the State of Utah
required the Fund to be represented by the Utah Attorney General's
Office.

The position of the Fund simply was that because it

administers the retirement monies for the state, cities, counties,
towns, libraries, school districts and other municipal corporations and political subdivisions, and since the Legislature had
enacted a statute permitting the Fund to retain its own legal
counsel, it should be permitted to exercise the powers granted to
it by the Legislature rather than rely on the attorney for the
state (Attorney General) whose primary interest might not be the
protection
districts

of the
and

counties, cities, towns, libraries, school

other

contributors

to

the

fund.

Also,

with

independent legal counsel, the legal advice received by the Fund
would not be tainted or controlled by the elected representative
then serving as Attorney General.

The District Court agreed with

that position and held in favor of the Fund.
In that case of Hansen, v. Utah State Retirement Board, et.
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al. , 652 P.2d 1332, the Court characterized the case as a "suit
seeking (Da declaratory judgment that the Utah Constitution has
conferred exclusive authority on (the Attorney General) as legal
advisor

to

the

Defendants,

and

(2)an

injunction

prohibiting

defendants from employing counsel pursuant to various statutory
provisions."

The Court then continued:

"The Complaint characterizes the Defendants as follows:
Utah State Retirement Board, an independent state
agency; Utah State Retirement Fund, a quasi-state fund;
it

The Court then devoted an entire section of its opinion to
what is called the powers and functions of the Utah Retirement
Board and Trust Fund and the discussion of the Court was as
follows:
"The Utah State Retirement Office is 'administered under
the general direction of the Retirement Board', Section
49-9-2.
The board consists of six persons to be
appointed on a non-partisan basis and the State
Treasurer as an ex officio member.
However, the
Retirement Office is specifically established as an
'independent state agency and not a division within any
other department,' Section 49-9-2.
The Board members'
serve as investment trustees of the Utah State Retirement Fund1 and have general direction over the Retirement Office. Section 49-9-3. (Emphasis added)
The Retirement Board administers the (1) Utah State
Retirement Act, Section 49-10-1 et. seq.; (2) Utah
Judges' Retirement Act, Section 49-71-1 et seq.; (3)
Utah firemen's Retirement Act, Section 49-6a-l et; and
(4) Utah Public Safety Retirement Act, Section 49-11-1
et. seq.
Each system has different retirement standards, contribution rates, withdrawal rates, and pension
benefits.
The various funds are administered as a
common trust fund, known as the Utah State Retirement
Fund, solely for the benefit of the beneficiaries and
not for the public at large. Some 80 percent of the
beneficiaries are not state employees, but employees of
municipalities or counties." Each fund Is required by
statute to pay its proportional share of the administrative costs.
Section 49-9-5No state funds are
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appropriated to meet any administrative costs.
is added)

(Emphas-

Investments are not subject to control of the Board of
Examiners. Section 49-9-12(2). Section 49-9-4 authorizes the executive director to the Retirement Board to
employ attorneys to assist in the administration of the
retirement systems.
Legal fees and other general
administrative costs are to be paid from the various
funds on a prorated, costs-of-service basis. Section

49-9-5.
In a formal opinion, No., 78-007, the Attorney General
has ruled that the Retirement Fund was not a state fund
but a public trust fund and that as such the fiduciary
responsibilities of the Board "would be in conflict with
control exercised by the state auditor or other public
officialo" (Emphasis added)
In ruling upon the case, the Court in part, said:
"None of the Defendant agencies as such is an executive
department agency. For various reasons, the Legislature
has established the Industrial Commission, the State
Retirement Board and the retirement funds it administers, and the State Insurance Fund as independent
agencies.
Likewise, the University of Utah, which
enjoys a degree of constitutionally rooted independence,
Ts not an executive department agency."
(Emphasis
added)
The Court not only confirmed

that the State Retirement

Board and its fund had been established by the Legislature "as
independent agencies," but then said, "Likewise, the University of
Utah, which enjoys a degree of constitutionally rooted independence . . ."

The Utah Supreme Court not only placed the fund in

the same category as the University of Utah, but also said it had
been created as an independent state agency, just the same as the
Industrial
created

as

Commission
independent

and

the

state

State

Insurance

agencies.

Fund

had

been

Therefore, the Utah

Supreme Court has specifically stated that the State Retirement
Board and its funds are "Likewise the University of Utah," the
- 16 -

Industrial Commission and State Insurance Fund, and certainly, no
knowledgable

person

would

argue

that

the

property

of

the

University of Utah, Industrial Commission or State Insurance Fund
are subject to taxation, just like the property of the Utah State
Retirement Fund should not be subject to taxation.
The Utah Supreme Court then concluded the Hansen case by
stating:
"As for the Treasurer's participation in the Retirement
Board, it is clear that the Legislature intended that
the agency be independent from the executive branch.
The Treasurer's participation does not transform that
agency into an executive branch agency.
Thus, the
Director and the Treasurer, in performing the assigned
duties, do not perform responsibilities that properly
belong to the executive department.
Rather, they
perform duties for essentially independent state entities. Hence, the Constitution does not require that the
Attorney General act as legal advisor to the entities in
question." (Emphasis added)
Thus, the Fund has never taken the position that it has no
relationship
"independent

to

the

state

State

of Utah, but

agency"

with

the

only

that

independence

it

is an

from

the

Executive departments necessary for the Trustees to exercise their
fiduciary responsibilities

to protect the beneficiaries of the

Trust Fund.
This independent position as an "independent state agency"
has been well accepted.

It is, in fact, the position the Utah

Supreme Court had previously adopted with respect to the State
Insurance Fund.

With respect to the insurance fund, the Supreme

Court has always taken the position that even though it is a
public fund administered by a public body, it is not public money
which may be expended for public (non-Trust) purposes, not even by
- 17 -

legislative enactment-

Chez v. Industrial Commission, 90 Utah

445, 62 P.2d 549 (1963), Groning v. Smart, Utah (1977), 561 P.2d
690, and State Tax Commission of Utah vs. Department of Finance,
Utah (1968) 576 P,2d 1297*
These concepts were previously embodied by the Utah State
Tax Commission in a recent case before it which involved the same
issues with properties of the Retirement Fund located in Utah
County,

That case was Utah State Employee's Retirement Fund v.

County Board of Equalization of Utah County, State of Utah which
was decided by the Commission on May 31, 1983.

(See Addendum).

The legal issues in that case were identical to the legal issues
in

this

case, except that Utah County was not receiving the

privilege tax on any of the properties within that county, whereas
Salt Lake County

is receiving

privilege taxes on many of the

properties in Salt Lake County.
The State Tax Commission first held an informal hearing on
the matter, after which it ruled that the properties of the State
Retirement Fund were exempt from ad valorem property taxes.

Utah

County then requested that a formal hearing be held, and after the
formal hearing the State Tax Commission entered its Findings of
Fact,

Conclusions

of Law and Order on May 31, 1983.

Those

Findings, Conclusions and Order contained the following statements:
"The Commission further finds that the Retirement Office
and its departments were intended to be an "independent
state agency" by the legislature of the State of Utah.
That any property tax exemptions that appellant may be
entitled to pursuant to Article XIII, Section 2 of the
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Utah Constitution or its implementing provisions set
forth in Utah Code Ann. Sec. $9-2-1 depend on ownership
rather than use of property. (Emphasis Added)
Since the subject properties in Utah County are owned by
a state agency, although independent, they are exempt
from ad valorem property taxes under the Constitution of
the State of Utah and the statutes cited above."
(Emphasis added)
The State Tax Commission then entered the following Order:
"Respondent, County Board of Equalization of Utah County
is ordered after formal hearing and consideration to
grant a property tax exemption to the appellant, Utah
State Employees Retirement Fund, for the property set
forth in the exhibits." (Emphasis added)
The Utah State Tax Commission, in the above case from Utah
County, held that the properties of the Utah State Retirement Fund
were not subject to ad valorem property taxes.
never

appealed

to

the

Utah Supreme Court.

That Order was
In a later case

involving properties within Salt Lake County, the Utah State Tax
Commission held that the properties of the Utah State Retirement
Fund were subject to ad valorem property taxes.

That case is

presently on appeal to the Tax Division of the Third District
Court.

The

only

difference

between

the

two

cases

is that

different individuals were serving as Tax Commissioners when the
two decisions were issued.
Therefore, in view of what has been stated above, it is
respectfully submitted that the Utah State Retirement Fund is an
"independent state agency" and that its properties are properties
of a political

subdivision

of the state within Article XIII,

Section 2 of the Constitution of the State of Utah, and within
Section 59-2-1, supra, and that said properties are exempt from ad
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valorem property taxes.

B.

"THE EXEMPT LAND IS ALL OWNED BY THE GOVERNMENTAL UNIT
WHICH IS AN INDEPENDENT STATE AGENCY, AND NONE OF THE
LAND IS OWNED BY THE EMPLOYEES OR BENEFICIARIES.11

The brief submitted by Salt Lake County to the District
Court attempted to distort the actual ownership of the property of
the Retirement Fund by arguing that although the legal title to
the properties is held by the Retirement Fund, the equitable title
to the properties is held by the beneficiaries, and the argument
is

then

made

that

because

the

properties

are

owned

by

the

beneficiaries, rather than the governmental entity, they are not
exempt from property taxes.
Paragraph 16 and 17 of the uncontroverted affidavit of Bert
D. Hunsaker, the Executive Director of the Utah State Retirement
Board, states:
"16. No employee has a vested interest in any particular piece of property owned by the Plaintiffs, but
instead, all of the funds are held as part of a common
trust fund, and if an employee qualifies for retirement
benefits, then he or she will be paid pursuant to a
statutory formula under a defined benefit plan.
"17.
If an employee terminates service with the
political subdivision, he or she will be entitled to
withdraw his or her contributions to the plan, but he or
she does not have any vested right in any particular
asset owned by the Plaintiffs.,f
Section 49-9-10, Utah Code Annotated, 1953, as amended, provides
in relevant part as follows:
"There is hereby created for the purpose of enlarging
the investment base and simplifying investment procedures and functions a common trust fund to be known as
the "Utah State Retirement Fund." The retirement board
shall act as trustees of such fund and may commingle and
- 20 -

pool the funds and investments of any and all retirement
systems assigned to it to administer in the Utah State
Retirement Fund . . . "
* * * *

"Nothing in this section shall be interpreted to
prohibit the commingling and pooling of retirement funds
from more than one retirement system to purchase one or
more investments.
Such investments may be registered
and held in the name of the Utah State Retirement Fund."
(Emphasis added)
Thus
respects.

the Fund

is the

owner

of the

properties in all

There are no limitations or restrictions of any type on

the ownership of the properties.

The Fund owns the properties as

fully and completely as any person, company or governmental entity
can own property.

It is not just a "bare legal title" owned by

the Fund, but rather it is total, full and complete ownership.
There are no limitations or restrictions of any type on that
ownership.
The argument of the County seems to be that the Fund is
just a trust which is holding the properties for the employees
until they retire, so since the properties belong to the individuals they are not exempt from ad valorem property taxes. However,
that is clearly an erroneous view of the facts and the law.

Not

one of those employees has any legal or equitable right, title or
interest

in

any

of

those

properties, and

not

one

of those

employees will ever acquire any legal or equitable right, title or
interest in any of those properties.

If an employee terminates

his employment by way of retirement for age or disability or for
any other reason the employee does not have any interest in any of
the properties.

The employees have certain statutory rights to
- 21 -

refunds of some amounts or to payment of certain benefits, but
they

do

not

have

any

interest

of

any

type

in any

of the

is

similar

to the

properties.
The

argument

of

the

county

herein

argument made by Dauphin County in a nearly identical case in
Pennsylvania,- Commonwealth v. Dauphin County, 6 A 2d 870, 335 Pa.
177,

wherein

it was argued

Employees Retirement
purpose.

that the properties

of the State

System were not being held for a public

The Supreme Court of Pennsylvania responded:
"Notwithstanding its rental to commercial enterprises,
the real estate is in fact being used for a public
purpose, that is, it is part of the fund of the State
Employees' Retirement System. Even if owned outright by
the State, the revenues therefrom could only be devoted
to public purposes under the Constitution. So long as
the use of the property by the State is public there can
be no constitutional violation.
The resulting issue is whether the fund of the
Retirement System is property used for a public purpose
of the commonwealth, and whether the real estate here
involved is being held by it as a properly acquired part
of that fund, rather than as a private business
enterprise.
Generally, the question whether public
property is being used for a public or private purpose
under Article IX is resolved by determining whether the
particular property is held for governmental or proprietary reasons. Such an inquiry cannot be controlled by
the criteria years ago. The old landmarks cannot be our
exclusive guides, for our social panorama has been
extended along broad lines, calling for the institution
of new and different relationships between government
and members of the general public.
The category of
governmental functions has been constantly enlarged with
new governmental operations to meet changing conditions.
Proprietary functions have also increased with the
times.
Although the line between the two groups is often
shadowy and difficult of demarcation, it is beyond
dispute that the performance of the State's obligation
to compensate and protect its servants is a governmental
function rather than a proprietary one. We stated in
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Busser et al. vs. Snyder et. al., 282 Pa. 440, at pages
453, 454, 128 A. 80, 37 A.L.R. 1515, the reasons why
this is a governmental undertaking.
Subsequently in
Retirement Board vs. McGovern et. al. 316 Pa. 161, at
page 164, 174 A. 400, at page 402 (note), we traced the
development of retirement systems during recent years.
The governmental object to obtain efficient public
servants need not be stressed at this late date. In the
words of President Judge Hargest of the court below: The
State is vitally concerned in securing the highest grade
of employees to perform its work.- It perhaps goes
without saying that the [superannuation retirement] of
employees tends to make those employees happier, more
secure and satisfied in their employment and therefore
tends to further efficiency.
With this principle in
view the State has established the Retirement System to
provide not only" efficient employees but to provide that
such employees who have faithfully served the State
until old age is upon them may have some competence. * *
* The fact that the employees contribute to the fund
which is altogether controlled and managed by the State
for their benefit makes it no less a governmental
function. This fund must partake either of a governmental function or a private enterprise. It certainly
is not a private enterprise. It has not been developed
to make the State employees a better class of citizens
than other employees. It has been established because
the economic policy of the State is that the State will
thereby secure a better class of employees, and in the
economic evolution can we say that this is not a public
purpose? We think not.
It is of no consequence today that the duty of
performing this function was entrusted to a subordinate
governmental agency with corporate powers and with funds
partially contributed from the salaries of employeesT
Although years ago the thought of committing the
execution of a function of government to a separate body
of this sort was seldom entertained, it is now a common
practice and of course does not impair the governmental
aspect of the work undertaken.
Nor do contributions
from employees' salaries render the undertaking semiprivate and subject to municipal revenue laws.
The
outstanding effect of such contributions is to bind the
governmental body to its obligation to remunerate the
contributors, and thereby to further good government.
The fact that revenue is derived from the property or
that it is leased for private use does not preclude the
existence of a public use by the Commonwealth."
(Emphasis added)
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Therefore, it is clear that the employees do not have any
legal

or

equitable

Retirement

Fund.

ownership

in the

properties

owned by the

Those employees have no control over which

properties are bought

or sold, when or to or from whom those

properties are bought or sold, or the price or terms at which the
properties are bought or sold.

The properties are owned, legally

and equitably, by the Utah State retirement Fund, an

fl

independent

state agency'1 and a "political subdivision'1 of the State of Utah,
and they are exempt from ad valorem taxation.

POINT II
THE UTAH STATE RETIREMENT FUND AND ALL OF ITS
INVESTMENTS ARE EXEMPT FROM ANY STATE, COUNTY OR
MUNICIPAL TAXES WITHIN THE STATE OF UTAH.
The County, in the District Court, admitted that the Utah
State Retirement Office is an independent state agency, but then
argued that the Retirement

Board and Retirement

"political subdivisions of the state".
not a sound or reasonable argument.

Fund are not

This, it is submitted, is
The Fund is not a separate

legal entity, but is instead an amalgamation of assets which are
held by the Utah State Retirement Office. To argue that the Office
is an independent state agency but that its assets are not exempt
from taxation is tantamount

to arguing that the lands of the

University of Utah should be taxed; or that the Salt Lake City and
County Building should be taxed; or that the state highways which
are owned by the State of Utah should be taxed.
cases,

the

property

does

not

become
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In each of those

a separate legal entity

subject

to

governmental

taxation
entity.

when

the

owner

The argument

of

the

property

is a

of the County, to tax the

property in the Fund, even though the owner of that property is an
independent state agency, is just as ridiculous.
This is especially true in view of the statutory command
contained

in

Section

49-1-28, Utah

Code

Annotated,

1953, as

amended, which states:
"The retirement benefits accrued or accruing to any
person under the provision of this act, and the moneys
and securities in the fund, are hereby exempted from any
state, county or municipal tax of the State of Utah . .
7" (Emphasis added)
While the above statute does not specifically state real
estate, it is submitted that the purpose of the statute was to
exempt all investments of the Fund from any state, county or
municipal taxes of any kind.
This type of provision has been interpreted by the Supreme
Court of Pennsylvania to include real estate in a retirement fund
as "moneys" which were exempt from taxation within the scope of a
statute exempting "moneys in the fund . . . exempt from any state
or municipal tax . . . "

In the case of Commonwealth v. Dauphin

County, et. al., 6 A 2d 870, 335 Pa 177, the Pennsylvania Supreme
Court said:
"Not only is this real estate outside the scope of the
general taxing provisions of the Act of 1933, but it
has, also, been specifically exempted by Section 17 of
the State Employees' Retirement Act.
This Section
furnishes a broad and sweeping exemption from taxation
to the Retirement Fund as well as to the benefits and
right accruing to individuals under the provisions of
the Act. The intention was to exempt the contributions
made to the fund by members and by the Commonwealth as
well as the payments to members therefrom."
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The Statute referred to by the Court stated as follows:
"The right of a person to a member's annuity, a State
annuity, or retirement allowance, to the return of
contributions, any benefit or right accrued or accruing
to any person under the provisions of this act, and the
moneys in the fund created under this act, are hereby
exempt from any state or municipal tax, and exempt from
levy and sale, garnishment, attachment, or any other
process whatsoever, and shall be unassignable except as
in this act specifically otherwise provided * * *."
(Emphasis added)
In that case, the County argued that the term "moneys in
the fund" did not apply to real estate, but the Court held:
"Appellants argue that the exemption of Section 17 to
"the moneys in the fund" does not embrace real estate.
The words employed were not meant to be restrictive, and
to apply only to cash, deposits, and the like.
The
context confirms the understanding that the word
'moneys1 was used comprehensively and synonymously with
the word 'property', thereby including real estate.
"See Newhard v. Newhard 303 Pa. 299, 154 A. 500; and
also Jacobs' Estate, 140 Pa. 268, 21 A. 318, 11 L.R.A.
767, 23 Am. St. Rep. 230; Ostrom v. Datz, 274 Pa. 375,
118 A. 313; Talbot et al. v. Anderson, 292 Pa. 454, 141
A. 256; Williamson's Estate, 302 Pa. 462, 153 A. 765."
(Emphasis added)
In addition to the above statute, Section 49-1-28, supra,
which exempts the "moneys and securities in the fund" from all
state, county or municipal taxes, counsel has previously cited
Article

XIII,

Section

2

of the

Utah State Constitution, and

Section 59-2-1, Utah Code Annotated, 1953, as amended, and those
provisions follow.
Article XIII, Section 2, of the Utah State Constitution as
amended effective January 1, 1983, provides in relevant part:
"(1)
All tangible
under the laws of
Constitution, shall
in proportion to
provided by law.

property in the state, not exempt
the United States, or under this
be taxed at a uniform and equal rate
its value, to be ascertained as
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11

(2)

The following are property tax exemptions:

(a) The property of the state, school districts, and
public libraries;
(b) The property of counties, cities, towns, special
districts, and all other political subdivisions of
the state, except that to the extent and in the
manner provided by the Legislature property of a
county, city, town, special district or other
political subdivision of the state located outside of
its geographic boundaries as defined by law may be
subject to the ad valorem property tax;" (Emphasis
added)
Section

59-2-1, Utah Code Annotated, 1953, as amended,

provides in part:
"The property of the United States, of this state,
counties, cities, towns, school districts, municipal
corporations and public libraries . . . shall be exempt
from taxation." (Emphasis added)
However, even if there were no specific constitutional or
statutory provisions exempting the properties of the Fund from ad
valorem taxes, the properties of the Fund, as properties of a
state

agency

would

still

be exempt.

This is the ruling of

Commonwealth v. Schuylkill County, 62 A. 2d 922.

In that case it

was stated:
"That being so, it follows that such real estate is
exempt from taxation by local taxing authorities, for,
in the absence of any statute to the contrary, public
property used for public purposes is exempt from
taxation, no express exemption law being required for
that purpose: Dornan V. Philadelphia Housing Authority,
331 Pa. 209, 228, 200 A. 834, 843; Commonwealth, State
Employees1 Retirement System v. Dauphin County, 335 Pa.
177, 181, 182, 6 A. 2d 870, 872, 873; Commonwealth v.
Dauphin County, 354 Pa. 556, 561, 562, 47 A. 2d 807,
809, 810." (Emphasis added)
Therefore,

it

is

submitted

that

the

Constitution

and

statutes exempt the properties of the Fund from taxation, but even
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if

the

statutes

did

not

so

provide,

the

properties

would,

nevertheless, still be exempt from such taxation pursuant to the
self-executing tax exemption provisions of Article XIII, Section 2
of the Utah Constitution.
In addition to the Dauphin County Case cited above, which
held that the properties owned by the Pennsylvania State Employees
Retirement System were exempt from ad valorem property taxes, the
New York Supreme Court and the Ohio Supreme Court have also held
that the properties owned by their public retirement systems are
exempt from property taxes.

In State Teachers Retirement Board v.

Board of Tax Appeals, 177 Ohio St. 61 202 N.E. 2d 418, the Ohio
Supreme Court said:
"In the exercise of this power, the General Assembly has
created the State Teachers Retirement System (Chapter
3307, Revised Code), to be regulated by a State Teachers
Retirement Board, which is a substantial and integral
factor in securing and retaining qualified teachers,
thus improving the quality of instruction in the public
school system.
The subject property, used solely by the board in the
management of the retirement system, is ''public property
used exclusively for a public purpose" and "exempt from
taxation" within the meaning of Section 5709.08, Revised
Code.
See State ex rel. Williams v. Glander, Tax
Commr., 148 Ohio St. 188, 74 N.E. 2d 82." (Emphasis
added)
In New York State Teachers Retirement System v. Srogi, 84
AoD. 912, 447 N.Y.S. 2d 57, the New York Supreme Court said:
"The Legislature stated that the amendatory language
"declares the continuing intent of the Legislature that
real properties owned by departments or agencies of the
State, including the two principal retirement systems of
the State, are exempt from taxation under principles and
provisions of law which generally exempt property of the
State" (L. I960, ch 3891, explanatory note). Accordingly, petitioner is a state agency whose real properties
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are to be accorded tax exemption on par with property of
the state . . .
Finally, respondents' argument that summary judgment
must be denied because petitioner has not shown that it
held the property for a public use is without merit.
Section 404 of the Real Property Tax Law does not
condition the exemption upon petitioner's public use of
the property.
Had the Legislature intended such a
condition, it would have added language to that effect
as it has done with other sections in article 4 of the
Real Property Tax Law.
The statute contains no such
requirement and the Court may not insert conditions not
contained in the act (Matter of Irie County Agric. Soc.
v. Cluchey, 40 N.Y. 2d 194, 200-201, 3S6 N.Y.S. 2d 366,
352 N.E. 2d 552)." (Emphasis added)
Therefore, Section 49-1-28, supra, exempts all moneys and
securities in the fund from "any state, county or municipal tax of
the State of Utah."
by governmental
fund.

Other Courts have held that real estate owned

retirement

systems is exempt as moneys of the

In fact, every other state that has ruled on the issue of

tax exemptions on the real properties of governmental retirement
systems has held those properties to be exempt from ad valorem
property taxes.

It is submitted that this Court should also hold

the properties of the Utah State Retirement Fund to be exempt from
ad valorem property taxes.

POINT III
PROPERTY OF ALL GOVERNMENTAL ENTITIES IS PRESUMED
TO BE EXEMPT FROM AD VALOREM PROPERTY TAXES
Salt

Lake

County

argued

to

the

District

Court

that

exemptions from taxation are to be strictly construed.
That general statement is a correct statement of the law,
but it is not accurate to conclude from that statement that the
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properties of the Fund are not exempt from taxation or that they
should be presumed to be taxable.

When the properties in question

belong to a public body, the presumption is just the opposite,
i.e., it is presumed that all real property owned by any public
body is exempt from ad valorem property taxes.

This principal is

well stated by 71 Am Jur 2d, State and Local Taxation, 336, where
it states:
"When public property is involved, exemption is the rule
and taxation the exception.
Certainly, the rule of
strict construction may not be invoked against a
municipality asserting an exemption. Public property is
presumed to be exempt from the operation of general
property tax laws.
Tax statutes are construed not to
embrace property of the government or its instrumentalities unless the legislative intention to include such
property is plainly and clearly expressed." (Emphasis
added)
This general statement of the law is in fact the exact
holding

of the Utah Supreme Court in Springville vs. Johnson,

Supra, and the Court therein expressed it as follows:
"The only question in the case is whether the real
estate owned by the plaintiff, and described in the
complaint, was liable to taxation for county, school,
and territorial purposes in 1892. By legal implication
and by express statute, it was so exempt. By a general
provision the revenue law professes to make all property
within the territory taxable. Even in the absence of any
express exemptions, it is settled by the authorities
that the property of a municipal corporation could not
be subject to taxation under such general provision. It
is a principle of interpretation of statutes that they
do not apply to the sovereign, unless named. The state
is sovereign, and all public corporations partake of
sovereignty, and the rules exempting sovereigns apply to
such corporations . . . In Van Brocklin v. State of
Tennessee, 117 U.S. 151, 173.6 Sup. Ct. 670, the court
uses this language: "General tax acts of a state are
never, without the clearest words, held to include its
own property or that of its municipal corporations,""
although not in terms exempt from taxationT71 (Emphasis
added)
"
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The Court then concluded with the statement:
"The exemption is absolute, and depends upon no
condition but ownership by the cityT" (Emphasis added)
Therefore,

while

the

general

presumption

is

that

all

property is subject to taxes, when the property is owned by a
state agency the presumption is that the property is exempt from
all taxes.
This

presumption

was

stated

by

the

Supreme

Court

of

Pennsylvania in a very similar case involving the tax exemption of
property

held

by

their

State Employees Retirement

System. In

Commonwealth vs. Dauphin County, et. al., 6 A. 2d 870., 335 Pa.
177, the Court said:
"The ordinary presumption against exemption does not
apply where the property involved is owned by the
Commonwealth, since such property has for reasons of
public policy been consistently recognized as free from
taxation. See Mattern v. Canevin, 213 Pa. 588, 590, 63
A. 131. The construction in such cases should always be
in favor of the Commonwealth." (Emphasis added)
Therefore, it is respectfully submitted that in the absence
of a statute expressly imposing taxes upon the properties of the
Fund, those properties should be presumed to be exempt from ad
valorem property taxes.

POINT IV
THE DISTRICT COURT DID NOT HAVE SUFFICIENT FACTS
OR FINDINGS TO GRANT A SUMMARY JUDGMENT IN FAVOR OF RESPONDENT
SALT LAKE COUNTY.
In the District Court, Counsel for both the Retirement Fund
and for Salt Lake County filed Motions for Summary Judgment on the
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basis

that

there were no material

issues of fact.

However,

Counsel for Appellant takes the position that the District Court
could have (and should have) ruled as a matter of law that the
properties of the Utah State Retirement Fund were exempt from ad
valorem property taxes, but there were not sufficient facts which
were stipulated to or which were made by way of findings for the
Court to grant a Summary Judgment in favor of Salt Lake County.
The District Court did not make or enter any findings of
fact or conclusions of law.

(See Addendum for a Copy of the

Order).

substance

Instead, the

Defendants

Motion

for

total
Summary

Judgment

of the Order Granting
and

Judgment

read

as

follows:
"Having examined the pleadings, memoranda and records on
file in this matter and having considered the oral
arguments of counsel for the respective parties, and it
appearing to the court that the better reasoned
arguments and case law support the position of defendants, it is hereby
"ORDERED that the Plaintiff's Motion for Summary
Judgment be and the same is hereby denied; and it is
further
"ORDERED that Defendant's Motion for Summary Judgment be
and the same is hereby granted. There being no issues
remaining for trial judgment is hereby entered in favor
of Defendants."
There were no other findings or conclusions entered by the
District Court.
The District Court could have (and should have) ruled as a
matter of law that the properties of the Utah State Retirement
Fund are owned by an independent state agency which is a political
subdivision of the State of Utah and therefore exempt from ad
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valorem property taxes as provided by Article XIII, Section 2, of
the Utah State Constitution, as implemented by Section 59-2-1,
Utah Code Annotated, 1953, as amended. However, it is difficult to
see how the District Court could grant a summary judgment holding
those

properties

to

be

taxable

without

making

some

specific

findings and conclusions.
Without any specific findings or conclusions having been
entered, it has been difficult to know the basis of the Court's
decision.

Some of the questions created by this absence of

findings or conclusions are as follows:
1.

Did

the

Court

somehow

find

that

the

Utah State

Retirement Fund is not a state agency?
2.

Did the court

somehow feel that there is a legal

difference between a regular state agency and an independent state
agency?

If so, what is the difference?

If there is a legal

difference, but nevertheless the Retirement Fund is "likewise" the
University of Utah, the State Insurance Fund and the Industrial
Commission, then which agencies properties should be taxable and
which agencies properties should be tax exempt?
for such exemption?

Should

What is the test

ad valorem property taxes now be

imposed on the properties of the University of Utah?
3.

Did the Court somehow conclude that for properties

owned by political subdivisions of the State of Utah that the test
for tax exemption is something other than ownership?

Did the

Court perhaps conclude that exemption for properties of political
subdivisions is determined by the use of the property, such as the
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exemption for charitable and religious uses, rather than by the
ownership of governmental entities or agencies?
4o
really

Did the Court somehow find that the properties are

owned

by

the

individuals who have retirement

coming at some time in the future?

benefits

If so, was there any evidence

to support such a finding?
Rule 52, Utah Rules of Civil Procedure does require that
findings and conclusions be entered, but it does provide that
findings and conclusions are unnecessary on decisions of motions
for summary judgment.
Procedure
granted

However, Rule 56(c), Utah Rules of Civil

provides that a motion for summary judgment may be
"if the pleadings, depositions, answers to interroga-

tories, and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any material fact
and that the moving party is entitled to a judgment as a matter of
law."

Further, before granting a summary judgment, all of the

evidence must be viewed in the light most favorable to the losing
party, and that evidence must preclude all reasonable possibility
that the loser could, if given a trial, produce evidence that
would reasonably sustain a judgment in favor of the losing party.
In this case, there was sufficient evidence for the court
to issue a summary judgment in favor of the Retirement Fund by
holding

that

as

a

matter

of

law

the

Fund

is

a

political

subdivision and that its properties are exempt from ad valorem
property taxes by the Utah Constitution and the Utah statutes.
However, it is submitted that there were issues of material facts
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which precluded the court from granting a summary judgment in
favor of Salt Lake County, especially when the court did not enter
findings and conclusions to explain the basis of its decision.
Therefore, all of those facts and issues must be viewed in the
light most favorable to the Utah State Retirement Fund, and when
those

facts

are

viewed

in the

light

most

favorable

to the

Retirement Fund there are unresolved issues of material facts, and
the District Court was therefore

in error to grant a summary

judgment in favor of Salt Lake County and the decision of the
District Court should be reversed.

CONCLUSION
The

properties

involved

in this

case

are owned by an

independent state agency which is a political subdivision of the
State of Utah, and the only test for whether those properties
should

be

tax

exempt

is a test

of

ownership.

Since those

properties are owned by a qualifying governmental entity, the
Constitution of the State of Utah and the implementing statutes
specifically

exempt

those properties from ad valorem property

taxes, and this Court should follow the rulings of the courts of
other states by holding

such properties to be exempt from ad

valorem property taxes.
Respectfully Submitted

k*^tf<

Mark A. Madsen
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CERTIFICATE OF MAILING
The

undersigned

hereby

certifies

that

four

(4)

true

and correct copies of the above and foregoing Brief of Appellant
"7%—

were mailed, postage prepaid, this

da

7

of

July, 1987,

to:
Bill Thomas Peters
Special Deputy County Attorney
9 Exchange Place, Suite 1000
Salt Lake City, Utah 84111
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ADDENDUM

FIIEOIM CLERKS OFFICE
«AI r U ' E C C M * . UU1'

THEODORE CANNON - tA-0569
Salt Lake County Attorney
KARL HENDRICKSON - #A-1464
Deputy Salt Lake County Attorney
BILL THOMAS PETERS - #A-2574
Special Deputy County Attorney
9 Exchange Place, Suite 10 00
Salt Lake City, Utah 84111
Telephone: (801) 364-8644
Attorneys for Defendants

OCT 5 I ?2PH*8r
H. OIX.-H I <i- ".EY CLERK

,_ 3*o obj^C'J.rr
fa„?Nf..rnV/\,
W. •
Dfer'^T r CLEft*

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
—ooOoo—

UTAH STATE RETIREMENT OFFICE and
UTAH STATE RETIREMENT FUND,

ORDER GRANTING DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT
AND JUDGMENT

Plaintiffs,
-vs-

Civil No. C85-4255
SALT LAKE COUNTY, a body politic,
R. MILTON YORGASON, Salt Lake
County Assessor, ARTHUR L. MONSON,
Salt Lake County Treasurer, CRAIG
B. SORENSON, Salt Lake County
Auditor, and COUNTY BOARD OF
EQUALIZATION OF SALT LAKE COUNTY,
STATE OF UTAH,

James S. Sawaya, Judge

Defendants.
—ooOoo—
The cross motions for summary judgment of plaintiffs and defendants came on for hearing before the Honorable James S. Sawaya on September 8, 1986.

Plaintiffs were represented by G. Blaine Davis and de-

fendants were represented by Bill Thomas Peters.

Having examined the

pleadings, memoranda and records on file in this matter and having considered the oral arguments of counsel for the respective parties, and
it appearing to the court that the better reasoned arguments and case

-1-

aw support the position of defendants, it is hereby
ORDERED that the plaintiffs1 motion for summary judgment be and
he same is hereby denied; and it is further
ORDERED that defendants1 motion for summary judgment be and the
ame is hereby granted.

There being no issues remaining for trial

udgment is hereby entered in favor of defendants.
DATED this

/

— day of Saptomfaog, 1986.
BY THE COURT:

J A M A ' S . SAWAYA

D i s t r i c t Court Judge
ATTEGT
H. DIXON HIKDLEY

Lpproved a s t o form:

By.^V,-^ - ' '

/_
Deputy Clerk

!. BLAINE DAVIS
attorney f o r P l a i n t i f f s

-2-

DAVID 'L. WILKINSON
Attorney General
BRUCE M. HALE
Assistant Attorney General
124 State Capitol
Salt Lake City, UT 84114
Telephone: 533-52 86
BEFORE THE UTAH STATE TAX COMMISSION
SALT LAKE CITY, UTAH
In the Matter of:
UTAH STATE EMPLOYEES
RETIREMENT FUND,
Appellant,

FINDINGS OF FACT AND
CONCLUSIONS OF LAW
AND ORDER

vs.
UTAH COUNTY BOARD OF
EQUALIZATION,

34B

Respondent.
The above-entitled matter having been heard by this
Commission on the 4th of November, 1982, in formal hearing
after an informal hearing and pursuant to the rules and records
of this Commission and the parties being present and
represented by their respective counsel and Salt Lake County
having appeared and given opportunity to present evidence and
argument and evidence having been taken the final argument
being formally presented to the Commission on the 26th day of
May, 1983, the Commission now renders its:

FINDINGS OF FACT
1.

The Commission finds by the evidence presented

and the exhibits that all of the parcels involved are in Utah
County.
2.

The Commission further finds by the evidence and

the exhibits and by stipulation of the parties that the legal
title and ownership rights are in the name of the appellant,
Utah State Retirement Fund.
3.

The Commission further finds that the property is

vacant except for one lot which is leased for farming purposes*
4.

Mo evidence being presented to the contrary, the

Commission further finds that in order to effect economy and
efficiency in the public service by furnishing an orderly means
whereby such employees who have become aged or otherwise incapacitated nay without hardship or without prejudice be-retired
from active service their employers created the State
Retirement System and Retirement Fund and a State Retirement
Office.

Utah Code Ann. §49-10-9 and Utah Code Ann.
5.

§49-9-2.

The Commission further finds that the Retirement

Office and its departments were intended to be a "independent
state agency" by the legislature of the State of Utah,
Having made the foregoing Findings of Fact the
Conimission now makes its:
CONCLUSIONS OF LAW
1.

That any property tax exemptions that appellant

may be entitled to pursuant to Aiticle XIII, Sec. 2 of the Utah

Constitution or its implementing provisions'set forth in Utah
Code Ann. §59-2-1 depend on ownership rather than use of
property.
2.

Since the subject properties in Utah County are

owned by a state agency, although independent, they are exempt
from ad valorem property taxes under the Constitution of the State
of Utah and the statutes cited above.
Having made the foregoing Findings of Fact and
Conclusions the Commission now makes its final:
ORDER
Respondent, County Board of Equalization of Utah County
is ordered after formal hearing and consideration to grant a
property tax exemption to the appellant, Utah State Employees
Retirement Fund, for the property set forth in the exhibits.
Decided on the 26th day of May, 1983, after oral
argument and signed on the

K*]I,\t

day °f May, 1983.

DAVID L. DUNCAN, Chairman
Utah State Tax Commission

GEORGIA B./ PETERSON, Corn-miss ioner
Utah Statfe Tax Commission

\

D0UGLAS7F. SONNTAG, Commissigner
Utah $ya\:e. Tax Commission //

MAILING CERTIFICATE
I hereby certify I mailed a true and exact copy
of the foregoing Findings of Fact and Conclusions of Law
and Order, first-class, postage prepaid to G. Blaine Davis,
261 East 300 South, Salt Lake City, UT

84111 and Bill T.

Peters, 220 South 200 East, #400, Salt Lake City, UT
DATED this 29th day of June, 1983.

84111.
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(1) All tangible property in the state, not exempt under the laws of the
United States, or under this Constitution, shall be taxed at a uniform and
equal rate in proportion to its value, to be ascertained as provided by law.
(2) The following are property tax exemptions:
(a) The property of the state, school districts, and public libraries;
(b) The property of counties, cities, townsi special districts, and all
other political subdivisions of the state, except that to the extent and in
the manner provided by the Legislature the property of a county, city,
town, special district or other political subdivision of the state located
outside of its geographic boundaries as defined by law may be subject to
the ad valorem property tax;
(c) Property owned by a nonprofit entity which is used exclusively for
religious, charitable or educational purposes;
(d) Places of burial not held or used for private or corporate benefit; and
(e) Farm equipment and farm machinery as defined by statute. This
exemption shall be implemented over a period of time as provided by
statute.
(3) Tangible personal property present in Utah on January 1, m., which is
held for sale or processing and which is shipped to final destination outside
this state within twelve months may be deemed by law to have acquired no
situs ih Utah for purposes of ad valorem property taxation and may be exempted by law from such taxation, whether manufactured, processed or produced or otherwise originating within or without the state.
(4) Tangible personal property present in Utah on January 1, m., held for
sale in the ordinary course of business and which constitutes the inventory of
any retailer, or wholesaler or manufacturer or farmer, or livestock raiser may
be deemed for purposes of ad valorem property taxation to be exempted.
(5) Water rights, ditches, canals, reservoirs, power plants, pumping plants,
transmission lines, pipes and flumes owned and used by individuals or corporations fdr irrigating land within the state owned by such individuals or
corporations, or the individual members thereof, shall be exempted from taxation to the extent that they shall be owned and used for such purposes.
(6) Power plants, power transmission lines and other property used for
generating and delivering electrical power, a portion of which is used for
furnishing power for pumping water for irrigation purposes on lands in the;
state of Utah, may be exempted from taxation to the extent that such property
is used for such purposes. These exemptions shall accrue to the benefit of the
users of water so pumped under such regulations as the Legislature may
prescribe. ' r •"
- . * v
(7)>The taxes of the poor may be remitted or abated at such times and in
such manner as may be provided by law., ,
«<. .
(8) The Legislature may provide by law for the exemption from taxation: of
not to exceed'45% of the fair market value of residential property as defined
by lawvand all household furnishings, furniture, and equipment used exclusively by the, owner thereof at his place of abode in maintaining a home for
himself ,and, family,
(9) Property owned by disabled persons who served in any war'in the military service w the United States or of the state of Utah and by the unmarried
widows and minor orphans of-such disabled persons or of persons who while
serving in the military service of the United States or the state of Utah were
killed in action or died as a result of such service may be exempted as the
Legislature may provide.
^
(10) Intangible property may be exempted from taxation as property or it
may t*e taxed as property in such manner and to such extent as the Legislature may provide, but if taxed as property the income therefrom shall not also
be taxed. Provided that if intangible property is taxed as property the rate
thereof shall not exceed five mills on each dollar of valuation.
(11) The Legislature shall provide by law for an annual tax sufficient, with
other sources of revenue, to defray the estimated ordinary expenses of the
state for each fiscal year. For the purpose of paying the state debt, if any there
be, the Legislature shall provide for levying a tax annually, sufficient to pay
the annual interest and to pay the principal of such debt, within twenty years

Utah Code Ann. Section 49-1-28
The retirement benefits accrued or accruing to any person under the provisions of this act, and the moneys and securities in the fund, are hereby
exempted from any state, county or municipal tax of the state of Utah,
and shall be exempt from execution and attachment and any other legal
process, and shall be unassignable.

Utah Code Ann. Section 49-9-12(1)(m)
(m) Real estate for the production of income and use not to exceed 1!>%
of the book value of the investment portfolio. Buildings may be Durchaseci
or land acquired and new buildings constructed. At least two certified
appraisals are required fort purposes of determining portfolio market values.
Utah Code Ann. S e c t i o n

49-9-2

A state retirement
office is hereby created to administer the state retirement systems and to
perform such other functions as are assigned to it by legislative enactment
This office shall be known as "The Utah State Retirement Office." Any reference made to "retirement office" in this act shall be considered as refer*
ring to the Utah state retirement office.
The retirement office shall be an independent state agency and not a
division within any other department It shall be subject to the usual legislative and executive department controls. The retirement office shall be
housed at the seat of the Utah state government
Branches of the office may be established in other areas of the state as
the retirement board shall deem necessary to properly service the needs
of the membership of the various retirement systems adminstered.

Utah Code Ann. Section 49-9-10
There is hereby created for the purpose of enlarging the investment base
and simplifying investment procedures and functions a common trust fund
to be knbwn as the "Utah State Retirement Fund." The retirement board
shall act as trustees of such fund and may commingle and pool the funds
and investments of any and all retirement systems assigned to it to administer in the Utah state retirement fund, providing that the principal
amounts of the participating funds shall not lose their individual identity
but shall be maintained as separate trust funds on the books of the retirement office. In combining the investments of any or all funds, each of the
participating funds shall be credited initially with its share of the total
assets transferred to the Utah state retirement fund, the calculation being
made on the basis of the book value of the various investments at the time
such investments are credited to the common fund. Subsequent transfers
of additional capital from participating funds shall be credited similarly
to its respective trust account Funds may be withdrawn or transferred
out of the Utah state retirement fund and credited back to a participating
fund, but at no time shall the income or principal or equity credit belonging to one participating fund be transferred to another or appropriated for
any purpose other than that permitted by this act or the acts covering the
individual participating funds.
Interest and other earnings shall be credited to each participating fund
on a pro rata basis monthly, or as the board shall direct. A portion of the
interest and other earnings of the common trust fund may be credited to
a reserve account within the Utah state retirement fund to meet adverse
experiences arising from investments or other contingencies. Each participating fund shall retain its proportionate equity in said reserve account.
Nothing in this section shall be interpreted to prohibit the commingling
and pooling of retirement funds from more than one retirement system
to purchase one or more investments. Such investments may be registered
and held in the name of the Utah state retirement fund.
Investment expenses incurred by the retirement office in managing the
fund shall be paid from the earnings of the fund.

Utah Code Ann. Section 49-10-2
The
.„
. Purpose of this act, further, is to terminate the Utah school employees' retirement system and the Utah public
employees' retirement system and to create and establish a consolidated
retirement system which will provide a uniform system of membership;
retirement requirements; contributions and benefits for public employees1
and their employers, thereby enabling such employees to provide for themselves and their dependents in case of old age, disability and death; and
effecting economy and efficiency in the public service by furnishing an
orderly means whereby such employees who have become aged or other-*
wise incapacitated may without hardship or prejudice be retired from'
active service by their employers.

Utah Code Ann. Section 49-10-6(4)
(4) "Political subdivision" means any political subdivision of the state,
including but not limited to educational institutions, cities, towns, counties,
leagues or associations thereof or associations of the Utah public employees, but only if such subdivision is a juristic entity which is legally separate and distinct from the state and only if its employees are not by virtue
of their relations to such entity employees of the state or one of its departments The term includes special districts or authorities created by the legislature or by local governments such as, but not limited to, mosquito
abatement districts, sewer or water districts, water associations and companies, libraries, and any consolidation or any entity arising out of a consolidation agreement of said political subdivisions. It includes the Utah
state retirement office created by chapter 74, Laws of Utah 1963, as
amended.

Utah Code Ann. S e c t i o n

49-10-7

A retirement system is hereby created for employees of the state of Utah, its educational institutions and
its political subdivisions as herein defined commencing at 12:01 a.m. on
July 1,1967 which shall be known as the Utah state retirement system.
It is hereby declared to be the policy of the legislature that this act be
liberally construed so that the benefits and protections as herein provided
shall be extended as broadly as reasonably possible.

Utah Code Ann. S e c t i o n

49-10-8

A fund is hereby created and established to
be known as the Utah state employees' retirement fund which shall be
deemed to be a trust fund created solely for the purpose of paying the benefits herein provided and the costs of administering this act It shall consist
of the money and assets transferred into it from the terminated systems
as above provided, of all the money paid into it in accordance with the
provisions of this act, whether in the form of cash, securities or other
assets, and of money received from any other source The Utah state retirement board shall serve as trustee of the fund. Custody, management and
investment of the fund shall be as set forth in the Utah State Retirement
Office Act, chapter 9, Title 49, Utah Code Annotated 1953, as amended,
except as otherwise provided herein.
Payment of retirement rolls, refunds, death settlements, investments,
administrative and other expenses as provided by this act or by the Utah
State Retirement Office Act shall be made only upon the approval of the
executive officer of the board or his duly designated representative who is
authorized to act in his behalf.

Utah Code Ann. Section 49-10-9
The retirement system and retirement fund shall be
administered by the Utah state retirement office, created by chapter 74,
Laws of Utah 1963, as amended.
The retirement board through its executive officer shall exercise the powers and perform the duties conferred on it by this act, and in addition
thereto:
(a) Shall credit contributions of members, retirants, beneficiaries and
other system accounts with interest at the rate adopted in accordance with
the provisions of subsection (b) of this section.
(b) Shall from time to time, upon the recommendation of the consulting
actuary, adopt an interest rate, mortality tables and such other tables as
are necessary to the administration of the system.
(c) Shall keep in convenient form such records and accounts as may be
necessary in the administration of the system, and data for investigation
of its experience and its actuarial valuation, including but not limited to
individual records containing the following:
(1) The total accumulated contributions of all members and of each
individual member.
(2) The total accumulated contributions of retired persons, less annuity
payments made.
(3) The total accumulated contributions of employing units held for the
benefit of members on account of current service rendered.
(4) The total accumulated contributions of employing units held for the
benefit of members on account of prior service rendered.
(5) All other accumulated contributions of employing units held to meet
the obligations for benefits that have been granted.
(6) The annual compensation of each member.
(d) Shall from time to time, but at least every six years, and in cooperation with the legislative council, make an actuarial investigation into the
mortality, service and other experience of the members and beneficiaries
of the system, actuarially value the assets and liabilities of the administered funds and accounts, determine the rate of interest being earned by
the funds, and, based upon all such determinations and factors, including
items requested by the legislative council, and shall confer with the council
and report findings of the investigation, with recommendations, and shall
recommend to the legislature any changes in the rates of contribution or
benefits that shall be deemed necessary to the security of the system., Costs
of such an investigation as well as all actuarial consulting and other service shall be paid from the interest earnings of the fund.
(e) Shall fix the minimum time per day, per month and per year upon
the basis of which one year of service and proportionate parts thereof shall
be credited toward qualification for retirement. Service amounting to ninetenths of one year shall be deemed to constitute a year of service credit
in the computation of a retirement benefit. Service shall be computed by
school or fiscal years and not by calendar years, but portions of years
served shall be accumulated and counted as service provided that all of
the service rendered in any one school or fiscal year shall not count for
more than one year^ except that any member of either the Utah public
employees' retirement system or the Utah school employees' retirement
system who, as of the effective date of this act, shall have accrued and
had standing to his account service credits in both systems based on different service shall continue to be eligible to receive credit and benefits for
such service providing it is not forfeited by a refund. The retirement allowance based upon service credit accrued from less than full-time service
shall be comouted bv uaincr the retirement, honefit formula a*t fnn+h in + Via

(f) May subpoena witnesses and compel their attendance to testify
before it* and each member and the secretary of the board may administer
oaths and affirmations to witnesses and others transacting business of the
retirement system.
(g) Shall regulate the duties of employing units and other public
authorities that are imposed upon them by this act and shall, among other
things, specify the time, place and manner in which contributions shall be
withheld and paid and reports it deems necessary to the administration
of this chapter.
(h) Shall adopt such rules and regulations not inconsistent with the
provisions of this act as may be necessary in the management of said system and to carry out the purposes of this act, and shall perform any and
all other acts and have all such powers as are necessary for the administration of the retirement system.
(i) The retirement board shall serve as an appeal board and shall have
the power and authority to hear and determine all facts pertaining to
applications for benefits under the retirement system and all matters pertaining to the administration thereof. If it shall be impracticable for the
executive officer of the board to determine from the records or other information available the length of service, compensation or age of any member,
the said officer may estimate, for the purpose of any determination
required to be made, any such factor. Notwithstanding any decision of the
board on an appeal by a member, a member may challenge the decision
of the board and appeal such decision to a district court of the state of
Utah.
Nothing contained in this act shall require the observance in any hearing
of the board of formal rules of pleading or evidence.

Utah Code Ann, Section 59-2-1

(1) The following property is exempt from taxation:
(a) property of the state, school districts, and public libraries;
(b) property exempt under the laws of the United States, the property of counties, cities, towns special districts, and all other political
subdivisions of the state;
(c) property owned by a nonprofit entity which is used exclusively
for religious, charitable, or educational purposes; and
(d) places of burial not held or used for private or corporate benefit.
(2) Water rights, ditches, canals, reservoirs, power plants, pumping
plants, transmission lines, pipes and flumes owned and used by individuals
or corporations for irrigating lands within this state owned by such individuals or corporations, or the individual members thereof, shall be exempted
from taxation to the extent that they are owned and used for such purposes.

Utah Code Ann, Section 59-13-73
There is imposed and there shall be collected a tax upon the
possession or other beneficial use enjoyed by any private individual, association, or corporation of any property, real or personal, which for any reason
is exempt from taxation, when such property is used in connection with a
business conducted for profit, except where the use is by way of a concession in or relative to the use of a public airport, park, fairground, or
similar property which is available as a matter of right to the use of the
general public, or where the possessor or user is a religious, educational or
charitable organization or the proceeds of such use or possession inure to
the benefit of such religious, educational or charitable organization and
not to the benefit of any other individual association or corporation. No
tax shall be imposed upon the possession or other beneficial use of public
land occupied under the terms of grazing leases or permits issued by the
United States or the state of Utah or upon any easement unless the lease,
permit or easement entitles the lessee or permittee to exclusive possession
of the premises to which the lease, permit or easement relates. Every
lessee, permittee, or other holder of a right to remove or extract the mineral
covered by his lease, right, permit or easement except from brines of the
Great Salt Lake, is deemed to be in possession of the premises, notwithstanding the fact that other parties may have a similar right to remove
or extract another mineral from the same lands or estates.

Utah Code Ann, Section 59-13-74
The tax imposed upon such possession or other beneficial use of tax-exempt property shall be in the same
amount and to the same extent as the ad valorem property tax would be
if the possessor or user were the owner thereof; provided that there shall
be credited against the tax so imposed upon the beneficial use of property
owned by the federal government the amount of any payments which are
made in lieu of taxes.

